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Exercise: Train-the-trainer Module
Legal and policy framework

„Sustainability in tendering – Legally sound?“
Module: legal and policy framework
Duration: 30 minutes
Group size: depending on participants (3–5 participants per group)
Objectives: Participants learn to identify legally permissible ways to include sustainability criteria in tender documents and to distinguish between legally sound and risky or unlawful practices.

1. Learning Outcomes
By the end of the exercise, participants will be able to:
· Identify stages of the procurement process where sustainability can be integrated (needs definition, technical specs, award criteria, contract clauses).
· Assess whether sustainability criteria align with procurement law principles (non-discrimination, transparency, proportionality, equal treatment).
· Formulate examples of lawful (“do’s”) and unlawful (“don’ts”) sustainability requirements.
· Confidently guide others on how to include sustainability aspects with legal certainty.

2. Exercise Setup
Material needed:
· Handout with 3 short example tenders (fictional but realistic).
· Flipchart or online whiteboard for group notes.
· “Do’s and Don’ts” reference sheet (trainer provides after the exercise).


3. Step-by-Step Instructions
Step 1 Group task (15 min)
Jede Gruppe erhält zwei Mini-Ausschreibungsszenarien. Siehe Handout weiter unten.
Group task:
Identify:
a) At what stage sustainability is addressed (specs, award, performance, etc.).
b) Whether it is legally permissible, questionable, or unlawful — and why.
c) Suggest how to rephrase or adjust to make it legally sound.
Step 2 — Debrief (10 min)
Groups present findings. Trainer facilitates discussion using the Do’s and Don’ts Table:
	Stage
	Do’s (Legally sound)
	Don’ts (Risky / illegal)

	Technical specs
	Refer to performance or functional criteria (e.g., low emissions), accept equivalents
	Requiring a specific brand, label, or local origin

	Award criteria
	Use measurable sustainability criteria linked to subject matter
	Awarding points for general CSR policies

	Selection Criteria
	Check suppliers’ technical ability (e.g., EMS or training).
	Require certificates without equivalence.

	Contract Clauses
	Include sustainability obligations during execution
	Adding new criteria after contract award





Step 3 — Wrap up (5 min)
Trainer summarizes:
· Key legal checkpoints for sustainability.
· “Golden rules”: link to subject matter, proportionality, verification options, transparency.
· Tips for training others: how to illustrate these points with practical examples.

4. Trainer Notes
· Keep the tone practical — emphasise that sustainability is legally possible when properly linked to the procurement object.
· Use examples aligned with participants’ country-specific legal framework if possible.



Handout: 
Example Tenders – How and Where Sustainability can be included legally
Scenario 1: Office Furniture Procurement
The contracting authority specifies:
“All office desks must be manufactured locally within a 50 km radius to reduce CO₂ emissions from transport.”
Analysis:
· Stage: Technical specifications
· Legal issue: The local production requirement directly restricts competition and discriminates against non-local suppliers — likely illegal under procurement law.
· Underlying intent: Reduce transport-related emissions (environmental goal).
· Correction (lawful alternative):
Award criterion: “Points will be awarded for the environmental performance (CO₂ emissions) of the delivery, based on the total delivery distance (in km) and the pollutant class of the vehicles used for transporting the goods to the delivery location”.
· Legal principle respected: Equal treatment, open competition, proportionality.
Do: Focus on environmental performance (CO₂ reduction).
Don’t: Require geographic origin or location of production.

Scenario 2: Catering Services
The award criteria give 25 points to bidders offering certified organic and fair-trade products.
Analysis:
· Stage: Award criteria
· Legality: Permissible, if certification is linked to the subject matter (food supplied) and “or equivalent” evidence is accepted.
· Correction (to ensure legal certainty):
“Up to 25 points will be awarded for the proportion of organic and fair-trade food products, demonstrated by recognised labels or equivalent proof of compliance with equivalent sustainability standards.”
· Legal principle respected: Non-discrimination, transparency.
Do: Use sustainability-related award criteria tied to the contract object.
Don’t: Require specific labels only (without equivalence).

Scenario 3: IT Equipment Tender
The authority specifies: “All laptops must be manufactured by Brand X, known for its green supply chain.”
Analysis:
· Stage: Technical specification
· Legal issue: Naming a specific brand violates open competition and equal treatment unless objectively justified.
· Correction:
“Laptops must meet the following environmental performance standards: energy efficiency class A or higher, low-toxicity materials, and compliance with recognised eco-labels or equivalent.”
Do: Define sustainability requirements in functional or performance terms.
Don’t: Reference brand names as sustainability shortcuts.

Scenario 4: Cleaning Services
Selection criterion: “Bidders must have an ISO 14001 certification.”
Analysis:
· Stage: Selection (qualification)
· Legal issue: Requiring a specific certificate is discriminatory if alternatives exist.
· Correction:
“Bidders must demonstrate an environmental management system equivalent to ISO 14001, verified through recognized certification or equivalent evidence such as EMAS.”
Do: Allow equivalent proof of capacity.
Don’t: Require a single specific certification.

Scenario 5: Supply of workwear
The contracting authority requires that all garments supplied are “ethically produced” and that suppliers prove they fully comply with all ILO conventions throughout their supply chain.
Analysis:
· Stage: Selection (qualification) or contract performance
· Legal issue: Requirement too broad and vague and difficult to verify objectively. Procurement law requires criteria to be linked to the contract, measurable, and verifiable.
· Correction:
“The contracting authority requires that the production of the supplied garments complies with the core labour standards of the International Labour Organization (ILO) (Conventions Nos. 29, 87, 98, 100, 105, 111, 138, and 182).”
Compliance may be demonstrated through:
· Membership in or certification under a recognized social compliance scheme (e.g. Fair Wear Foundation, SA8000, or equivalent), or
· Documentary evidence showing that suppliers monitor and ensure compliance with these standards in their production facilities.
This requirement will be applied as a contract performance clause, verified through supplier reporting and potential independent audit during execution.
Do: Refer explicitly to specific standards.
Don’t: Use vague or subjective terms like “ethical production” without defining how compliance is verified.
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